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“Forest Society’s Updated Model CE:  What’s New & Why” 

Saving Special Places Conference, Alton, NH 
9 April 2016 

 
By Tom Howe, Senior Director of Land Conservation 
Society for the Protection of New Hampshire Forests 

(thowe@forestsociety.org, 224-9945 x 341) 
 
 

 
 

Preparation and distribution of this model Conservation Easement Deed language are made 
possible, in part, by a Justice Grant from the New Hampshire Bar Foundation, the McIninch 

Foundation and by the Samuel P. Pardoe Foundation. 
 
I. Introduction 
 

• Agenda overview 
o Presumes basic knowledge of CE’s, focus today on revisions 

 
• Q&A along the way 

 
• Cell phones off 

 
 
II. Background and Context 
 

A. We rest on the shoulders of those who came before us… 
 

o First CE in 1971 
o State’s enabling statute adopted in 1973 
o Model CE conference in 1974 (share familiar names from proceedings 

booklet) 
o Last official version Dec. 2011 

 
B. Changing factors over past 5 yrs.: 
 

1. Increased stew. activity & cases, reflecting c. 4,100 more CE yrs. 
2. Incr. turnover of CE land to new owners 
3. Increased resources for CE stew. (staff, brainpower, emphasis, etc.), vs. 

acquisition 
4. Completely new CE stew. staff & supervision, new perspectives, etc. 
5. Increased acquisition experience 

mailto:thowe@forestsociety.org
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6. Further maturation & experience of NH land cons. community, NHLTC, 
etc. 

  7. Accreditation & associated stds. 
8. Evolution in agricultural methods, technologies, markets, and viability 
9. Acceleration and incr. awareness of climate change 
10. IRS positions, Tax Court decisions 

 
C. Completion/perfection unattainable 
 

1. Obligation to remain perpetual students, demanded by impossibility of 
putting words on paper that are supposed to last forever, when we can’t 
know the future 

 
2. Content today reflects tremendous hours discussion/debate by stew. & 

acq. staff in 14 mtngs. over past four yrs., PLUS input from legal counsel 
on specific projects in which we’ve tested out many of revs. 

 
3. BUT, full model not yet finalized, awaiting LPC & Bd. discussion of some 

key changes, plus comprehensive review by staff & legal counsel—est. 
new completion date:  July? 

 
 Will be available in track changes and clean formats 

• Track changes version will have comments on rationale for 
revs. 

• Clean version will have instructions for drafters  
 

 For digital or hardcopy version, add info to sign-up sheet, or email me 
 

 All pages today marked “DRAFT ONLY—SUBJECT TO SPNHF 
LEGAL REVIEW” 

 
4. We don’t have all the answers, looking for your valuable input today 
 
5. Develop your own model, to reflect your organization’s unique set of 

mission, interests, & capacities 
 

 Forest Society model reflects huge stew. burden, getting bigger, thus 
CE tends to be less restrictive or stew. intensive than smaller groups, 
e.g. 
 

• Not requiring E. Holder’s approval of forest mgt. plan 
• Routinely putting additional restrictions on developed portion 

of property 
 
 
III. Types of Revisions Being Made (refer to separate handout w/ Examples) 
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 A. More “reader friendly” format, terminology, grammar, & syntax 
 

Objective:  enable landowners & advisors to understand & find provisions more 
easily, without losing legal force of document, creating other problems, etc. 

 
1. Addition of Table of Contents, summary recitals, & subsection headers 

(see example) 
 
  2. Conversion of legal terms to more lay terms (see example) 
 
  3. Clustering of provisions regarding one topic (see example) 
 
  4. Use of convenient labels for commonly repeated items (see example) 
 

B. Refined definitions of “Agriculture” and “Forestry” (see example) 
 
C. Eliminated requirement for ag. mgt. plan 

 
o Excessive burden for most landowners, who are not “real farmers” 
o Many “working farms” will have mgt. plans anyway, for NRCS or other 

programs 
o Evolving nature of ag., & need for flexibility, makes utility of mgt. plan ltd. 

 
D. Added “de minimus commercial uses” as exception to “Use Limitation” 

prohibiting commercial/industrial uses (see example) 
 
 E. Revised references to forestry BMP publications 
 

o Updated “Guide to Good Forestry...” for 2015 revision 
o Added ref. to “New Hampshire Best Management Practices for Erosion 

Control on Timber Harvesting Operations” by DRED/Coop. Ext., 2016 
o Deleted “Logging Aesthetics,” as too subjective 

 
F. Subdivision rights 
 

1. Allowed subdivision for conveyance of land to a conservation group (see 
example) 

 
2. Added requirement, if subdivision rights exist & remain unexercised, that 

any later deed conveying any part of Cons. Area must identify status of 
any remaining rights & who still holds them. 

 
 Particularly important w/ reserved right for creation of three or more 

lots, upon creation & conveyance of just the first of two new lots. 
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 Applies to unexercised subdivision rights, but also any limitation w/ 
max. surface area limit specified, e.g. impervious surface limitation, 
open gravel pits, etc. 

 
G. Added Impervious Surface Limit 
 

o Default of 2% of Cons. Area used (see example) 
 based on watershed analysis for model drinking water CE by Forest 

Society 
 
H. Made existing Use Limitation on quarrying, mining, extraction, etc. more 

restrictive (see example) 
 

Prompted by request of Accreditation Commission in final accreditation ltr. to 
Forest Society 

 
I. Consolidated Use Limitation regarding rights-of-way and “Additional 

Easement” provision (see example) 
 

J. Added provision ensuring info to E. Holder & Exec. Int. Holder re land-
related dealings w/ other parties potentially affecting their interests (see 
example) 

 
o Direct result of exec. int. held by For. Society, where E. Holder made certain 

agreements w/ Landowner w/o our knowledge or consent 
 

K. Refined provisions for extinguishment or condemnation of CE 
 

o PROPOSED Clarifies that exps. of exting. or condemnation must be taken 
“off the top” before the rest of monetary proceeds “Balance of Proceeds” (new 
term) can be split between Landowner and E. Holder 
 

o OLD language described how to determine only E. Holder’s share of 
proceeds, whereas PROPOSED text does this for both Landowner’s and E. 
Holder’s interests 

 
o OLD text used Landowner’s claim of char. ded. (or no claim of ded.) as 

device for determining which methodology to use for determining value of 
C.E. for purposes of determining Landowner & E. Holder’s respective shares 
of exting/condem. proceeds 

 
 Problem arises if Landowner’s ded. claim later gets altered or voided 

by IRS 
 

 PROPOSED device for determining which methodology to use is, 
instead, the availability of an appraisal of CE, whether was done for 



 

Page 5 (9April2016) 
 

negotiating the CE purchase price, or to meet funder’s needs, or for 
IRS deduction purposes 

 
o OLD text required use of IRS “qualified appraisal” for purpose of calculating 

E. Holder’s share of exting/condem. proceeds, whereas any appraisal can be 
used. 
 
 PROPOSED text gives E. Holder, as drafter of CE, opportunity to 

select which appraisal to use, as choice may significantly impact share 
for E. Holder 

 
o PROPOSED text gives E. Holder option for pursuing alternative methodology 

that would yield greater $ amount for E. Holder than minimum share required 
by IRS for deductible CE 
 

o OLD text gave no provision for project where grant funders/Exec. Int. Holders 
require return of some part of future proceeds back to funder in case of any 
exting/condemn.  PROPOSED text has explicit section for accomplishing this, 
and further, gives E. Holder, as CE drafter, choice about which method to use 
for calculating  relevant percent shares 

 
L. Added “discretionary consent” as important new stewardship tool (see 

example) 
 

o Provides tool for accommodating minor, technical violation of CE having no 
neg. impact on cons. attributes or Purposes, w/o going through more formal 
Amendment process 
 Strongly recommend having Bd. approved Policy to guide usage 

 
 
IV. Conclusion 
 
 
Evaluation Forms 
 
IF YOU WOULD LIKE A DIGITAL AND/OR HARDCOPY FORMAT OF THE FINAL, 
UPDATED MODEL C.E., ONCE AVAILABLE, PLEASE SIGN UP ON THE LIST 
CIRCULATING THE ROOM, OR SEND ME AN EMAIL WITH YOUR REQUEST. 
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“Forest Society’s Updated Model CE:  What’s New & Why” 
 

EXAMPLES FOR SECT. III “TYPES OF REVISIONS BEING MADE” 
 

Saving Special Places Conference, Alton, NH 
9 April 2016 

 
By Tom Howe, Senior Director of Land Conservation 
Society for the Protection of New Hampshire Forests 

(thowe@forestsociety.org, 224-9945 x 341) 
 
 

 
 

Preparation and distribution of this model Conservation Easement Deed language are made 
possible, in part, by a Justice Grant from the New Hampshire Bar Foundation, the McIninch 

Foundation and by the Samuel P. Pardoe Foundation. 
 
 
 
A. More “reader friendly” format, terminology, grammar, & syntax 
 

1. Addition of Table of Contents at front, summary recitals, & subsection 
headers 

 
PROPOSED 

CONSERVATION EASEMENT DEED 
 
SUMMARY INFORMATION 
Grantor/Landowner(s) Name(s) & Marital Status: 
Mailing Address: 
Grantee/Easement Holder’s Name: 
Mailing Address: 
Municipality & County Where Premises Located: 
Acreage of Area Subject to Conservation Easement: 
 
   TABLE OF CONTENTS     
SECTION               PAGE # 
RECITALS……………………………………………………………….      1 
CONSERVATION ATTRIBUTES………………………………………      2  
1. PURPOSES………………………………………………………         3 
2. USE LIMITATIONS……………………………………………..      4 
A. Industrial & Commercial Activities, Including Forestry, 
 Agriculture, & de Minimus Commercial Uses……………………      5 
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Addition of topical header for every Reserved Right, plus many subsections within overall CE 
 

• Discussing pot. language that header/title not be interpreted as part of legal document 
 

2. Conversion of legal terms to more lay terms 
 
OLD:  “Grantor” PROPOSED:   “Landowner” 
 
OLD: “Grantee” PROPOSED:  “Easement Holder” 
 
OLD:  “Property” (the area subject to the CE, not entire premises of Landowner)  
PROPOSED:   “Conservation Area” 
 
#1 offender, under “Breach of Easement—Grantee’s Remedies”: 
 
OLD:  “The Grantor hereby waives any defense of laches or estoppel.” 
 
PROPOSED:  “No failure or delay in exercising any right, power, or privilege hereunder 
will operate as a waiver thereof, nor will any single or partial exercise thereof preclude 
any other or further exercise thereof or the exercise of any right, power, or privilege 
hereunder.” 
 
3. Clustering into one place multiple provisions re same topic 
 
Guarantee of public access 
 
OLD 
 
(From “Use Limitations”):   ” The Property shall not be posted against, and the Grantor 
shall not…” PLUS 
 
(From “Reserved Rights of Grantor”):   “Posting of Property Against Public Access:  
“The Grantor reserves the right to post…”  allowing for std. exceptions such as during 
active logging operations, etc.    PLUS 
 
(From “Affirmative Rights of Grantee”):  “The Grantee shall have the rights to post…” 
 
PROPOSED 
 
(One “Use Limitation” provision combining all of the above) 
 
Public Access.  The  Landowner shall not post or otherwise limit public access to and use 
of the Conservation Area [or specified portions] for [such] pedestrian [consider as 
alternatives to pedestrian: non-motorized and/or non-wheeled] non-commercial, outdoor 
recreational, and outdoor educational purposes [as will have minimal impact on the 
Conservation Area], such as but not limited to hiking, nature observation, cross-country 



 

Page 8 (9April2016) 
 

skiing, and fishing.  [horseback  riding, mountain biking, other wheeled vehicular use, 
snowmobiling, use of All Terrain Vehicles, and hunting]. 
 
i. As exceptions to the aforesaid restriction, the Landowner shall be permitted to 

post or otherwise prohibit public access to and use of any or all of the 
Conservation Area with respect to: 

 
a. agricultural cropland during the planting, growing, or harvesting season; 

 
b. lands actively used by livestock; 

 
c. forestland during establishment of plantations, harvesting, or other 

active… 
 

[d. locations of problematic or abusive uses or behaviors by said public….] 
 
ii. Notwithstanding the above, the Landowner retains the right to post or otherwise 

prohibit public access to and use of any or all of the Conservation Area for all 
uses and activities that are not part of the public’s guaranteed use rights, including 
but not limited to:  camping, horseback riding, mountain biking, other wheeled 
vehicular use, snowmobiling, use of all-terrain and other motorized vehicles, 
commercial uses, and hunting.  

 
iii. The Easement Holder [and Executory Interest Holder] shall be under no duty to 

supervise said public access, use, or purpose except as expressly provided for 
above. 

 
iv. Easement Holder’s Right to Post.  The Easement Holder shall have the rights to 

post, and to authorize others to post…. 
 

4. Use of convenient labels for commonly repeated items 
 
Enabling shorter references in subsequent locations where term arises again. 
 
In “Benefits & Burdens” section, added “Qualified Holder” to refer to “the State of New 
Hampshire, the U.S. Government, or any subdivision of either of them, consistent with 
Section 170(c)(1) of the U.S. Internal Revenue Code of 1986, as amended, or to any 
qualified organization within the meaning of Section 170(h)(3) of said Code, which 
organization:  has among its purposes the conservation and preservation of land and 
water areas;  agrees to and is capable of protecting the conservation purposes of this 
Easement;  and has the resources to enforce the restrictions of this Easement.” 
 
In forestry provisions, added “Qualified Person” as referring to “a licensed professional 
forester, or in limited circumstances by another qualified person approved in advance and 
in writing by the Easement Holder in the Easement Holder’s sole discretion.” 
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B. Refined defs. of “Agriculture” and “Forestry,”  
 
“Agriculture” 
 
OLD For the purposes of this Easement, "agriculture" shall include but not be limited to:  

animal husbandry, floriculture, and horticulture activities;  the production of plant and 
animal products for domestic or commercial purposes;  the growing of food crops;  the 
construction of roads or other accessways for the purpose of removing agricultural 
products from the Property;  and the processing and sale of products produced on the 
Property (such as pick-your-own fruits and vegetables). 

 
PROPOSED 
 
Definition.  For the purposes of this Easement, “agriculture” shall mean the breeding, boarding, 
training, raising, production, demonstrating , harvesting, processing, storing, or selling of plant 
crops (except not certain tree crops, as described above under “forestry”) or livestock 
substantially grown or raised on the Conservation Area, or products from said livestock, further 
described as follows: 
 

• Plant Crops, which shall include but not be limited to:  corn, other vegetables, hay, 
clover, and alfalfa;  grass and other fodder grazed by domesticated animals;  fruits, 
nuts, and berries;  horticultural specialties, such as but not limited to sod, seeds, 
nursery stock, ornamental shrubs, and flowers;  compost;  maple syrup, including the 
tapping of maple trees and the production and sale of maple syrup;  and trees which  
are wholly harvested on a predictable, often short-term rotation and whose 
management commonly involves the prevention of other naturally regenerating 
endemic plant species, such as but not limited to ornamental/landscaping trees, 
Christmas trees, and fast-growing tree species harvested for biomass energy 
production;   

 
• Livestock, which shall include but not be limited to:  cattle , horses, sheep, swine, 

goats, and rabbits; bison, llamas, alpacas, red deer, yak, elk, and reindeer; poultry, 
game birds, emus, and ostriches;  dog breeds used for agricultural operations, such as 
Border Collies;  and bees;  and 

 
• Livestock products, which shall include but not be limited to:  milk, cheese, other 

dairy products, eggs, fur, meat, manure, honey, and other parts from the 
aforementioned livestock. 

 
“Agriculture” shall also include: 

 
• Scientific and/or educational activities making direct use of or otherwise enhancing 

agricultural uses and/or activities on the Conservation Area, including but not limited 
to research studies, monitoring programs, test plots, agricultural classes, training 
sessions, demonstrations, and tours of agricultural operations; 
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• Events, including but not limited to competitions, festivals, and/or fairs, with a 
predominant and direct focus on promoting or enhancing agriculture on the 
Conservation Area, including attracting visitors to the Conservation Area for the 
purpose of selling to them agricultural products grown there;  any non-conforming 
activity that is a component of such an event shall be permitted only so long as it: 
 

o Is incidental and minor relative to the overall agricultural event; 
o Is not detrimental to the Purposes of this Easement; 
o Does not impair the Conservation Attributes sought to be protected by this 

Easement;  and 
o Has been approved in advance and in writing by the Easement Holder. 

 
“Agriculture” shall exclude: 

 
• Timber stand improvement and other forestry operations undertaken for the 

enhancement of maple syrup production, which are part of “forestry” defined above; 
 

• The activities described in the first paragraph of this Subsection 2.A.ii.a. above with 
respect to animal species customarily raised and sold as domestic pets, such as cats 
and most breeds of dogs; 

 
• Aquaculture, including but not limited to such fish, crustacean, and mollusk species, 

except as a minor, incidental component of a more comprehensive, integrated system 
of activities and uses predominantly consisting of agriculture (sometimes referred to 
as “permaculture”); 

 
• An activity or use which is not inherently agricultural but which is proposed to occur 

on the Conservation Area because it will derive benefit from certain byproducts or 
features resulting from agriculture, such as the proposed rental of a hayfield for a 
wedding to be located on a hilltop with outstanding scenic features;  and 

 
• An activity or use which is not inherently agricultural but which is proposed to 

generate income that may help the Landowner maintain agricultural uses of the 
Conservation Area. 

 
Observations on PROPOSED new definition of “agriculture” 
 

• Creates an actual definition, not just partial explanation of “shall include…” 
 

• Encompasses more comprehensive set of activities, including “breeding, boarding, 
training, raising…demonstrating…storing” 

 
• Allows for the processing and sale of products not produced exclusively from the 

Conservation Area; 
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• Clarifies that animal products must come from animals substantially from the 
Conservation Area, vs. imported from elsewhere; 

 
• Allows for the growing of crops for purposes other than food; 
 
• Allows for scientific, research, and educational oriented activities; 
 
• Draws sharper distinction between what is “agriculture” vs. “forestry,” with note 

OLD explanation included “production of plant…products for…commercial 
purposes;” includes maple syrup collection and processing but not forestry activities 
enhancing syrup production;  includes fast-growing trees wholly harvested on short 
rotation cycles, e.g. Christmas trees, biomass production, etc. 

 
• Narrows “animal husbandry” to exclude pet production & most dog kennels; 
 
• Addresses events bringing visitors to Conservation Area, including components not 

inherently agricultural, often thought of as “agritourism”; 
 
• Identifies commercial activs. not constituting “agriculture,” even though benefiting 

from an ag byproduct such as scenic value of fields, or generating income helpful for 
supporting ag.;  also excludes pure aquaculture. 

 
• Removes farm roads/accessways, proposed to appear under “Structures & 

Improvements” 
 
D. Added “de minimus commercial uses” as exception to “Use Limitation” prohibiting 

commercial/industrial uses 
 
OLD—flat prohibition against all industrial and commercial uses except agriculture and forestry 
 
PROPOSED:  adding “de minimus commercial activities” as third, by-right exception, as 

follows: 
 

De-Minimus Commercial Activities.  Certain “de minimus” commercial uses which are 
not “forestry” or “agriculture” as defined in Sections 2.A.i. and ii. above may be 
permitted only in the sole discretion of the Easement Holder and only if said activities 
meet all of the following conditions, namely said activities: 

 
a. Are not detrimental to the Purposes of this Easement;  and 

 
b. Do not impair the Conservation Attributes of the Conservation Area;  and 

 
c. Do not diminish the Conservation Area’s productive capacity, including soil 

productivity, to yield forest and/or agricultural products, and its potential future 
uses for agriculture, forestry, open space, conservation, or other purposes 
permitted by this Easement;  and 
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d. Do not affect the qualification of this Easement or the status of the Easement 

Holder [or the Executory Interest Holder] under any applicable laws, including 
Sections 170(h) and 501(c)(3) of the Internal Revenue Code of 1986, as amended, 
and NH RSA 477:45-47 as may be amended from time to time. 

 
Process spelled out for Landowner’s advance notification to E. Holder, incl. submission 
of proposed plan of activities, & E. Holder’s need to approve proposed use/activity 

 
Observations:   
 

• Allows ltd. commercial uses not impairing cons. attributes & generating income from 
Cons. Area, vs. OLD approach of avoiding “slippery slope” of trying to allow some 
commercial uses but not others.  Are we “allowing the camel’s nose under the tent”? 

 
• Examples of activities that might be allowed (denied by OLD provision): 
 

o Commercial photography of Cons. Area, including rental as movie set; 
o Leasing of Cons. Area for hunting or fishing, sleigh ride or corn maze (that’s 

not part of some larger “agricultural” event) 
o Equestrian event, for which registration fee is pd. 
o Charity running race, for which registration fee is pd. 
o Rental of spectacular hilltop site for wedding function 
o Sale to a utility company of minor, incidental, surplus electricity generated by 

solar array on Cons. Area beyond what’s used  for permitted purposes on the 
Cons. Area, under “net metering” or other similar scheme 

o Rental of empty vehicle bay for winter storage of neighbor’s boat in barn used 
most of year for storing hay & farm equipment 

o Home occupation, not involving visitors coming to Cons. Area 
o Govt. payments or subsidies to promote land uses other than ag/forestry, e.g. 

restoration of wetlands on former agland; 
o Payments or subsidies for enhancement of ecosystem functions of Cons. Area, 

e.g. sale of carbon credits. 
 
F. Subdivision rights 
 
1. Added exception to general prohibition for conveyance to qualified conservation 

group 
 
OLD….prohibits subdivision or separate conveyance 
 
PROPOSED…following exception: 
 
ii. Subdivision (including Boundary Line Adjustment) and/or separate conveyance of any 

geographic portion of the fee interest in the Conservation Area to a public agency or 
qualified organization described in Section 5. “Benefits & Burdens,” below (hereinafter 



 

Page 13 (9April2016) 
 

“Qualified Holder”), [(additional qualifier to consider:  “as an addition to an existing, 
abutting conservation area held in fee by said entity or organization”] and only under all 
of the following additional conditions: 

 
• The Landowner obtains advance written approval of such conveyance by the 

Easement Holder, which, in its sole discretion, has found that the proposed 
conveyance is consistent with the Purposes of this Easement; 
 

• The Landowner shall ensure that a survey plan of the area to be conveyed will have 
been recorded no later than said conveyance; 

 
• The premises so conveyed shall continue to be subject to the terms and conditions of 

this Easement; any reference to “Landowner” in this Easement shall refer to the 
owner(s) of each of the resulting tracts, shall apply to the owner(s) of each tract as the 
time, facts, and circumstances may indicate and require, and shall not create an 
obligation upon, or require the participation of, the owner(s) of the other tract(s) if the 
particular matter at issue does not involve the owner(s) of the other tract(s ); 

 
• The deed(s) for any conveyance of fee title to a subdivided or separately conveyed 

portion of the Conservation Area shall contain a specific reference to this Easement 
and a statement confirming how many square feet, if any, of impervious surface 
structures are permitted to be maintained on the conveyed premises relative to the 
total limit of impervious surface structures specified in Section 2.C.i.b., below, and 
that were applicable to the entire Conservation Area prior to any permitted 
subdivision or separate conveyance;  and 

 
• Fee interest in the premises so conveyed shall continue to be held only by a Qualified 

Holder. 
 

There shall be no limit on the number of times the Landowner may exercise this right in 
accordance with the aforementioned procedure, nor on the number of separately 
conveyable interests or lots resulting therefrom. 

 
G. Added Impervious Surface Limit 
 
Added as additional condition to be met by any permissible “Structure or Improvement” under 
Use Limitation by that name/title, as follows: 
 

Do not cause the total impervious surface coverage of the Conservation Area to exceed 
two percent (2%) of the overall size of the Conservation Area, or _____ square feet ;  
impervious surfaces may include but are not be limited to buildings, structures, facilities, 
improvements, covers, and shades;  specifically exempted from this calculation and limit 
are:  seasonal impervious surfaces, such as covers to control sun, water, and weeds for 
agricultural crops and temporary awnings for outdoor recreational uses;  and impervious 
surfaces of roadways or other improvements established on the Conservation Area by 
third parties exercising lawful rights obtained prior to the date of this Easement; 
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H. Made existing Use Limitation on quarrying, mining, extraction, etc. more restrictive 
 
OLD 

There shall be no mining, quarrying, excavation, or removal of rocks, minerals, gravel, 
sand, topsoil, or other similar materials on the Property, except in connection with any 
improvements made pursuant to and consistent with the provisions of Sections 2.A., C., 
D., or E., above.  No such rocks, minerals, gravel, sand, topsoil, or other similar materials 
shall be removed from the Property. 

 
PROPOSED 
 
Mining/Extraction.  There  shall be no mining, quarrying, excavation, or removal of 
hyrdrocarbons, rocks, minerals, radioactive materials, gravel, sand, topsoil, or  other similar 
materials on, above, or below the Conservation Area, whether by surface or subsurface methods, 
unless all of the following conditions are met: 
 
i. Said activities are undertaken in furtherance of improvements made pursuant to and 

consistent with the provisions of Sections 2.A.i. “Forestry” and ii. “Agriculture,” above , 
2.C. “Structures & Improvements,” or 2.D. “Soil Disturbance…,;” and are conducted in 
accordance with then-current, scientifically based, best management practices 
recommended by the University of New Hampshire’s Cooperative Extension Service, the 
United States of America, the State of New Hampshire, or by other governmental natural 
resource conservation and management agencies then active. 

 
ii. No such rocks, minerals, gravel, sand, topsoil, or other similar materials shall be removed 

from the Conservation Area , except with advance written approval of the Easement 
Holder after Easement Holder has determined, in its sole discretion, that said removal is 
not detrimental to the Purposes of this Easement and is not irremediably destructive of 
the Conservation Attributes; 

 
iii. Said  extractive activities shall be limited to the “___(insert name of zone)” as shown on 

the Survey Plan [on a map in the aforementioned Baseline Documentation Report], with 
opportunity for said zone to be relocated from time to time by mutual written agreement 
of the Landowner and Easement Holder, only after a finding by the Easement Holder that 
the proposed new location and configuration of said zone are no more detrimental to the 
Purposes of this Easement nor more impairing of the Conservation Attributes than the 
established zone proposed to be relocated, and, further, only if said relocation does not 
convey impermissible private benefit; 

 
iv. The maximum footprint of extractive areas with exposed soil at any one time shall not 

exceed _____square feet; 
 
v. Following the  cessation of extractive activity at any given site on the Conservation Area, 

the Landowner shall restore such site(s) in conformance with all governmental laws, 
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ordinances, rules, and regulations, including but not limited to the requirements of U.S. 
Treasury Regulations at 1.170A-14(g)(4)(i); 

 
vi. Said activities must not significantly diminish the  Conservation Area’s productive 

capacity, including soil productivity, to yield forest and/or agricultural products, nor the 
Conservation Area’s potential future uses for forestry or agriculture, or other permitted 
uses;  and 

 
vii. Said mining, quarrying, excavation, and removal activities shall be permitted only after 

the Landowner has given to the Easement Holder written notice (etc….std. process for 
approval) 
 

Observations on PROPOSED: 
 
• Imposes conformance to BMP’s 

 
• Allows for removal of materials from Cons. Area, w/ approval from E. Holder 
 
• Creates zone w/in which activity must be located, w/ process for relocating zone 
 
• Invites setting of max. sq. ft. exposed area of working pit at any given time 
 
• Creates obligation for Landowner to restore site following cessation 
 
• Creates std. criteria of no diminishment of productive capacity 
 
• Creates std. process for approval by E. Holder 
 

I. Consolidated Use Limitation regarding rights-of-way and “Additional Easement” 
provision 
 
OLD 

(From “Use Limitations”)  No rights-of-way or easements of ingress or egress in favor of 
any third party shall be created or developed into, on, over, or across the Property without 
the prior written approval of the Grantee, except those of record as of the execution of 
this Easement and those specifically permitted in the provisions of this Easement. 
 

(From administrative provisions section) 
 
ADDITIONAL EASEMENT 
 
Should the Grantor determine that the expressed Purposes of this Easement could better be 
effectuated by the conveyance of an additional easement, the Grantor may execute an additional 
instrument to that effect, provided that:  the conservation purposes of this Easement are not 
diminished thereby;  a public agency or qualified organization described in the Section “Benefits 
& Burdens,” above, accepts and records the additional easement;  and Grantor has given advance 
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written notice, including copy of proposed additional easement, to Grantee [and Executory 
Interest Holder] at least sixty (60) days prior to execution. 
 
PROPOSED (in “Use Limitations” sect.) 
 
Landowner’s Conveyance of Easement or Other Partial Interests.  
  
i. The  Landowner  shall not create or convey any easement, right-of-way, restriction, 

mortgage, or other encumbrance or partial interest in, into, under, on, over, or across the 
Conservation Area, in favor of any third party, without the prior written approval of the 
Easement Holder [and Executory Interest Holder], or as provided for elsewhere in this 
Easement.  Such interests may include but are not limited to rights of others to have 
access to and/or use of the Conservation Area for any use or activity permitted by this 
Easement.  Any such interest must not be detrimental to the Purposes of this Easement or 
impair the Conservation Attributes, and shall remain subject to the provisions of this 
Easement.  Any such interest conveyed contrary to the provisions of this Section shall be 
null and void.   

  
ii. In the case of the conveyance of an additional conservation restriction consistent with 

RSA 477:45-47, a Qualified Holder must accept and record any such easement.  
  
iii. At least sixty (60) days prior to the execution of any easement, Landowner shall provide 

to the Easement Holder [and Executory Interest Holder] written notice and proposed 
wording of said easement, plus any associated survey plan, at Landowner’s sole expense.  
Within sixty (60) days after Easement Holder’s [and Executory Interest Holder’s] receipt 
of same, the Easement Holder shall approve or disapprove in writing of the proposed 
easement, such approval not to be unreasonably withheld, and shall so inform the 
Landowner.  Any disapproval shall specify the reasons therefor.  The Qualified Holder 
shall record the same at the _______ County Registry of Deeds, including the final, 
approved version of any associated survey plan. 
 

Observations: 
 
• OLD provisions had unclear distinctions between affirmative vs. neg. types of 

easements, and potentially conflicting provisions 
 

• PROPOSED provision treats comprehensively, identifies criteria for evaluation, and 
process for E. Holder’s approval 

 
J. Added provision ensuring info to E. Holder & Exec. Int. Holder re land-related 
dealings w/ other parties potentially affecting their interests 
 
PROPOSED  (new administrative provision) 
 
PROCEEDINGS  INVOLVING OTHER PARTIES & THE LANDOWNER 
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A. In the event of any proceeding or dispute relating to the Conservation Area, involving the 
Landowner and one or more other parties other than the Easement Holder, and affecting the 
interests of the Easement Holder, the Landowner shall provide to the Easement Holder prompt 
notice and, upon the Easement Holder’s request, copies of all pleadings and written 
correspondence relating to any such proceeding or dispute.  Further, the Landowner shall give 
the Easement Holder the opportunity to participate in the defense, settlement, or resolution of 
any such proceeding or dispute, and no such settlement or resolution shall be agreed to without 
the prior written consent of the Easement Holder, which consent shall not be unreasonably 
withheld, conditioned, or delayed. 
 
B. In the event of any proceeding or dispute relating to the Conservation Area, involving the 
Easement Holder and one or more other parties other than the Executory Interest Holder, and 
affecting the interests of the Executory Interest Holder, the Easement Holder shall provide to the 
Executory Interest Holder prompt notice and, upon request of the Executory Interest Holder, 
copies of all pleadings and written correspondence relating to any such proceeding or dispute.  
No such settlement or resolution shall be agreed to without the prior written consent of the 
Executory Interest Holder, which consent shall not be unreasonably withheld, conditioned, or 
delayed. 
 
L. Added “discretionary consent” as important new stewardship tool 
 
PROPOSED 
 
DISCRETIONARY CONSENT  
The Easement Holder’s consent for activities or uses otherwise prohibited herein may be given 
under the following conditions and circumstances.  If, owing to unforeseen or changed 
circumstances, any of the activities or uses prohibited, restricted, or otherwise not clearly 
permitted by the terms of this Easement is deemed acceptable by the Landowner and Easement 
Holder, the Easement Holder may, in its sole discretion, give permission for such activities or 
uses [after obtaining the consent of the Executory Interest Holder] subject to the limitations 
herein.  Any request by the Landowner for such permission shall be in writing and shall describe 
the proposed activity or use in sufficient detail to allow the Easement Holder to judge the 
consistency of the proposed activity or use with the Purposes of this Easement.  The Easement 
Holder may give its written permission only if it determines, in its sole discretion [after 
consultation with the Executory Interest Holder], that the net impact of such activities or uses: (i) 
is not detrimental to the Purposes of this Easement;  and (ii) does not impair any Conservation 
Attributes.   To evaluate and then make a determination on the Landowner’s request for such 
permission, the Easement Holder shall have the right to engage independent experts, at the 
Landowner’s sole cost, sufficient for the Easement Holder to evaluate the adequacy of the 
proposal.  Notwithstanding the foregoing, the Landowner and the Easement Holder shall have no 
right or power to:  consent to any activities or uses that would result in the extinguishment of this 
Easement or any part thereof, or in the disqualification of this Easement under the provisions of 
Sect. 170(h) of the U.S. Internal Revenue Code as they existed on the date of the grant of this 
Easement unless subsequently amended to permit the same. 
 


