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B. Proceeds split between Landowner & E. Holder 
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IV. Type of Appraisal for Allocating Proceeds 

 

A. IRS doesn’t require “IRS qualified appraisal” 

B. Ensure exclusion of enhancement from CE FMV 
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A. Only some funders require return of funds 

B. How to Calculate the Denominator? 
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A. For CE w/ ded., IRS required language 

B. For CE w/o ded., could make more broad 
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I. Introduction 

 

II. Review of the Basics 

  

A. Extinguishment by changed conditions or condemnation 

 

B. Proceeds split between Landowner & E. Holder 

a. If changed conditions, each party covers own costs, & $ may not be realized 

til much later sale 

b. If condemnation, costs “taken off the top” of proceeds, then “Balance of 

Proceeds” (new term) split 

i. Joint action by Landowner & Holder mandated 

1. If Landowner refuses, Holder’s financial interests protected 

c.  “In lieu” sale allowed as long as condemnation initiated 

d. For CE w/ ded., proceeds typ. prorated per % share per apprsl. a/o CE creation  

 

As of CE closing: 

Unrestr. Fee FMV (Before Value) =  $100 

  Restr. Fee FMV (After Value) =  -$60  (60% LO share) 

  Thus, CE FMV =    $40  (40% Holder share) 

 

Allocation of condemnation proceeds: 

   

Condemned property (restr. fee & CE combined) FMV 

(at time of condemn.)         = $200 

 

 Thus,  LO share =   60% x $200 = $120 

   Holder share =  40% x $200 =   $80 

 

If only portion of property condemned, FMV of condemned area a/o 

condemn. still split 60/40 for LO/Holder, respectively. 

 

If appraisal to be completed post-closing, use text in black font for Sect. C.i. in 

“Valuation & Allocation of Proceeds” in handout. 
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If appraisal available pre-closing, can plug in actual percentage shares, for 

simpler provision—use text in red font for Sect. C.i. in handout. 

 

e. For CE w/o ded., LO & Holder can negotiate terms 

 

Simplest & perhaps fairest is to allocate per values of condemned interests a/o 

condemnation 

 

Assume entire property condemned, & changed real estate market and 

H&BU: 

 

Unrestr. Fee FMV (Before Value) =  $200 

  Restr. Fee FMV (After Value) =  -$80  (40% LO share) 

  Thus, CE FMV =   $120  (60% Holder share) 

 

Use no-deduction text in blue font for Sect. C.i. in handout 

 

If any chance of LO claiming ded., draft as if deduction will be taken, so LO can 

preserve option  for claiming ded. post-closing 

 If LO ends up not claiming ded. & no IRS apprsl. done, appraisal can be 

done at time of condemnation, w/ retroactive valuation date back to CE 

creation as required by CE provision (but likely difficult/expensive) 

o Amend CE to resolve problem? 

 

III. IRS Option for higher proceeds to Holder 

 

As of condemnation 

 

Unrestr. Fee FMV (Before Value) =  $200 (per above) 

 

  Restr. Fee FMV (After Value) =  -$60  (30% LO share) 

  Thus, CE FMV =    $140 (70% Holder share) 

 

IRS allows Holder to receive whichever method yields greater amount, i.e. $80 vs. $140, 

and so Holder may want to draft for this possibility to enable receipt of $140. 

 

(Use/add optional Sect. C.ii. in handout) 

 

IV. Type of Appraisal for Allocating Proceeds 

 

A. IRS doesn’t require “IRS qualified appraisal” 

 

Holder may rely on another appraisal available for splitting proceeds 

 

B. Ensure exclusion of enhancement from CE FMV 

 Enhancement is adjustment to CE FMV for calc. ded. amnt.  
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V. Allocating Holder’s Share Among CE Funders 

 

A. Only some funders require return of funds 

 

B. How to Calculate the Denominator? 

 

Based on each funder’s share of: 

 CE purch. price, OR 

 Total CE value, OR 

 Total project cost 

 

As of CE closing (from first example above): 

 

     CE FMV =    $40 

  LO contribution =     $10 

CE Purchase price = $30 

  LCHIP $10 

  NRCS  $10 

         Holder/Pvt. gifts $10 

Trans./Stew. costs (Holder/Pvt. gifts) =   $10 

   Total Project Value  =   $50 

   

  What’s divided among Holder & funders to establish 

  percentage shares for later allocation of proceeds attributable to CE? 

 

  Holder’s share of: 

Purch. Price = 10/30, or 33%  (LCHIP 33%, NRCS 33%) 

CE Value = 20/40, or 50% (LCHIP 25%, NRCS 25%) 

Total Project Value = 30/50, or 60% (LCHIP 20%, NRCS 20%) 

 Likely to maximize Holder’s share   
 

VI. Limitations on Use of Proceeds 

 

A. For CE w/ ded., IRS required language 

a. Char. Trusts Director questions whether just stewardship is sufficient 

 

B. For CE w/o ded., could make more broad 

 

VII. Conclusion 
 

Take-home messages 

a. Be deliberate about your drafting choices 

b. Big $ for E. Holder may be at stake 

 

 Evaluations 
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(Excerpt from Forest Society’s Model Conservation Easement Deed 

Regarding Extinguishment and Condemnation, 6 April 2018) 

 

 

13. EXTINGUISHMENT & CONDEMNATION  

 

A. Extinguishment.  If an unexpected change in the conditions surrounding the 

Conservation Area can make impossible or impracticable the continued use 

of the Conservation Area for the Purposes of this Easement, this Easement 

can only be extinguished, whether in whole or in part, by judicial 

proceedings in a court of competent jurisdiction.  The amount of the 

proceeds from any sale, exchange, or involuntary conversion of all or any 

portion of the Conservation Area subsequent to such judicial 

extinguishment, and to which the Landowner and Easement Holder [and/or 

Executory Interest Holder] may be entitled, shall be allocated among the 

Landowner and Easement Holder [and Executory Interest Holder] in 

proportion to their respective interests in the real estate so sold, exchanged, 

or converted in accordance with Sect. 13.C. “Valuation & Allocation of 

Proceeds,” below.  Each party shall be responsible for covering the expenses 

of its own actions. 

 

i. In making this grant of Easement, the Landowner has considered and 

acknowledges the possibility that uses prohibited by the terms of this 

Easement may become more economically viable than the uses 

specifically reserved by the Landowner pursuant to this Easement.  Any 

such change in economic conditions shall not be deemed to be 

circumstances justifying the extinguishment of this Easement pursuant to 

this Sect. 13.A. “Extinguishment.” 

 

B. Condemnation.  If all or any part of the Conservation Area is taken, in 

whole or in part, by exercise of the power of eminent domain by public, 

corporate or other authority so as to extinguish this Easement, in whole or in 

part, or if all or a part of the Conservation Area is lawfully sold without the 

restrictions imposed hereunder in lieu of the exercise, and under the threat, 

of eminent domain (both subsequently referred to as a “taking”), the 

Landowner and the Easement Holder, as the holders of the real estate so 

taken, [in consultation with the Executory Interest Holder,] shall thereupon 

act jointly to recover the full value of their respective interests in the real 

estate so taken and to recover all direct or incidental damages resulting 

therefrom.  Following such taking, all expenses reasonably incurred by any 

Comment [TH1]: FOR ANY 

FEDERALLY HELD INTEREST IN 

THE CE, E.G. NRCS, CONSULT 

SPECIFIC REQUIREMENTS OF THE 

FUNDING PROGRAM FOR THIS 

SECTION AND/OR TAILOR 

LANGUAGE FROM MOST 

RECENTLY COMPLETED CE 

INVOLVING THAT PROGRAM. 

Comment [TH2]: ADD TEXT IN 

BRACKETS HERE AND IN NEXT 

INSTANCE ONLY IF THERE’S AN 

EXEC. INT. HOLDER NEEDING TO 

RECOVER SOME OF ITS INITIAL 

INVESTMENT IN CASE OF 

EXTINGUISHMENT 
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party holding an interest in the taken real estate shall be paid out of the 

amount recovered for the taking, with the resulting balance to be referred to 

hereinafter as the “Balance of the Proceeds.”  The Balance of the Proceeds 

shall be allocated among the Landowner and Easement Holder [and 

Executory Interest Holder] in proportion to their respective interests in the 

taken real estate in accordance with Sect. 13.C. “Valuation & Allocation of 

Proceeds,” below. 

 

C. Valuation & Allocation of Proceeds.  This Easement constitutes a real 

property interest immediately vested in the Easement Holder that entitles the 

Easement Holder to compensation upon the extinguishment or 

condemnation of any portion of the Easement, determined as follows: 

  

 i. The proceeds recovered subsequent to extinguishment, or the Balance of 

Proceeds from any condemnation, as the case may be, shall be divided 

between the Landowner and the Easement Holder in proportion to the 

fair market value of their respective interests in the whole Conservation 

Area as of the date of this Easement.  For this purpose, the Landowner’s 

interest shall be the amount by which the fair market value of the whole 

Conservation Area unrestricted by this Easement as of the date of this 

Easement exceeds the fair market value of the use limitations imposed by 

this Easement at that time, and the Easement Holder’s interest shall be 

the remainder, i.e. the fair market value of the use limitations imposed by 

this Easement at that time. 

 

a. For this purpose, the values of the Landowner’s and Easement 

Holder’s interests shall be determined by a fair market value, qualified 

appraisal to be prepared by [_________,]  a qualified appraiser 

licensed in the State of New Hampshire, for the Landowner’s federal 

income tax purposes, and to be provided by the Landowner to the 

Easement Holder. 

 

ii. [However, if calculation of the Easement Holder’s share of the proceeds, 

or of the Balance of the Proceeds, as the case may be, based on a fair 

market value appraisal by a qualified appraiser of the extinguished or 

condemned interests of the Landowner and of the Easement Holder as of 

the date of such extinguishment or condemnation yields a greater dollar 

amount for the Easement Holder than would result from application of 

the Easement Holder’s share calculated in accordance with Sect. 13.C.i., 

above (based on values as of the date of this Easement), then the 

Comment [TH3]: ADD TEXT IN 

BRACKETS ONLY IF THERE’S AN 

EXEC. INT. HOLDER NEEDING TO 

RECOVER SOME OF ITS INITIAL 

INVESTMENT IN CASE OF 

CONDEMNATION. 

Comment [TH4]: USE THIS SUBSECT. 

i., AND POSSIBLY OPTIONAL 

SUBSECT. ii., IF, A/O CLOSING, 

LANDOWNER EXPECTS TO GET 

IRS-QUALIFIED APPRAISAL 

AFTER CLOSING.  IF THIS PROV. IS 

USED & LANDOWNER DOESN'T 

END UP CLAIMING DEDUCTION, 

ALLOCATION IS STILL BASED ON 

LANDOWNER'S IRS APPRAISAL.  IF 

LANDOWNER DIDN’T GET APPRSL. 

DONE—MAYBE DECIDEDS NOT TO 

CLAIM DED.--PROCESS 

THEREAFTER IS NOT SPECIFIED, AS: 

A) IS UNLIKELY, B) SPECIFYING 

ALTERNATIVE OF ALLOCATION 

BASED ON VALUES A/O 

EXTING/CONDEM. MAY 

JEOPARDIZE IRS DEDUCTIBILITY, & 

C) APPRAISAL CAN BE DONE AT 

TIME OF EXTING./CONDEM. 

RETROACTIVE TO CE CREATION.  

ALTHO UNLIKELY, AN APPRAISAL 

OTHER THAN IRS APPRSL. MIGHT 

BE AVAILABLE POST CLOSING FOR 

ALLOCATING PROCEEDS--I.E. IRS 

DOESN'T REQUIRE IRS APPRSL. FOR 

THIS ALLOCATION.  RELIANCE ON 

OTHER APPRAISAL MAY RAISE 

QUESTIONS W/ IRS..DO W/ CARE. 

Comment [TH5]: OPTIONAL NEW 

PROVISION GIVING E. HOLDER 

OPPORTUNITY TO CLAIM HIGHER 

PERCENTAGE OF PROCEEDS THAN 

WLD. OTHERWISE RESULT FROM 

STD. ALLOCATION BASED ON 

VALUES A/O CE CREATION. 
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proceeds, or the Balance of the Proceeds, as the case may be, shall 

instead be divided between the Landowner and the Easement Holder in 

proportion to the fair market values of their respective interests 

extinguished or condemned as of the date of extinguishment or 

condemnation.  For this purpose, the values of the Landowner’s and 

Easement Holder’s interests extinguished or condemned shall be 

determined by a fair market value appraisal prepared by a qualified 

appraiser as of the date of extinguishment or condemnation.  Whichever 

party obtains said appraisal (as of extinguishment or condemnation) shall 

submit timely a complete copy of said appraisal to the other party to this 

Easement.] 

 

 OR 

 

 [i. The  proceeds recovered subsequent to extinguishment, or the Balance of 

Proceeds from any condemnation, as the case may be, shall be divided 

between the Landowner and the Easement Holder in proportion to the 

fair market value of their respective interests in the whole Conservation 

Area as of the date of this Easement.  For this purpose, the Landowner’s 

interest shall be the amount by which the fair market value of the whole 

Conservation Area unrestricted by this Easement as of the date of this 

Easement exceeds the fair market value of the use limitations imposed by 

this Easement at that time, and the Easement Holder’s interest shall be 

the remainder, i.e. the fair market value of the use limitations imposed by 

this Easement at that time. 

 

a. The values of the Landowner’s and Easement Holder’s interests have 

been determined by a fair market value, qualified appraisal prepared 

___(date) with effective date of  ________, by _______(name), a 

qualified appraiser licensed in the State of New Hampshire, copies of 

which are in possession of the Landowner and the Easement Holder.  

Said appraisal has established the Landowner’s restricted fee interest 

to be __% of the Conservation Area’s value, and the Easement 

Holder’s interest to be __% of the Conservation Area’s value. 

 

ii. However, if calculation of the Easement Holder’s share of the proceeds, 

or of the Balance of the Proceeds, as the case may be, based on a fair 

market value appraisal by a qualified appraiser of the extinguished or 

condemned interests of the Landowner and of the Easement Holder as of 

the date of such extinguishment or condemnation yields a greater dollar 

Comment [TH6]: USE THIS 

ALTERNATIVE SUBSECT. i. , & 

OPTIONAL SUBSECT. ii., IF 

LANDOWNER’S IRS-QUALIFIED 

APPRAISAL OF CE HAS BEEN 

PROVIDED TO E. HOLDER BY CE 

CLOSING (REGARDLESS OF 

LANDOWNER LATER CLAIMING 

DED. OR NOT).  A NON-IRS 

APPRAISAL MIGHT ALSO BE 

AVAILABLE BY CLOSING & USED 

TO ALLOCATE SHARES--SHOULD 

ONLY BE CONSIDERED & USED 

WITH CARE & ADVICE OF 

COUNSEL. 

Comment [TH7]: OPTIONAL NEW 

PROVISION GIVING E. HOLDER 

OPPORTUNITY TO CLAIM HIGHER 

PERCENTAGE OF PROCEEDS THAN 

WLD. OTHERWISE RESULT FROM 

STD. ALLOCATION BASED ON 

VALUES A/O CE CREATION 
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amount for the Easement Holder than would result from application of 

the Easement Holder’s share calculated in accordance with Sect. 13.C.i., 

above (based on values as of the date of this Easement), then the 

proceeds, or the Balance of the Proceeds, as the case may be, shall 

instead be divided between the Landowner and the Easement Holder in 

proportion to the fair market values of their respective interests 

extinguished or condemned as of the date of extinguishment or 

condemnation.  For this purpose, the values of the Landowner’s and 

Easement Holder’s interests extinguished or condemned shall be 

determined by a fair market value appraisal prepared by a qualified 

appraiser as of the date of extinguishment or condemnation.  Whichever 

party obtains said appraisal (as of extinguishment or condemnation) shall 

submit timely a complete copy of said appraisal to the other party to this 

Easement.] 

 

 OR 

 

 [i. The proceeds recovered subsequent to extinguishment, or the Balance of 

Proceeds from any condemnation, as the case may be, shall be divided 

between the Landowner and the Easement Holder in proportion to the 

fair market values of their respective interests extinguished or 

condemned as of the date of extinguishment or condemnation.  For this 

purpose, the values of the Landowner’s and Easement Holder’s interests 

extinguished or condemned shall be determined by a fair market value 

appraisal prepared by a qualified appraiser as of the date of 

extinguishment or condemnation.  Whichever party obtains said appraisal 

shall submit timely a complete copy of said appraisal to the other party to 

this Easement.] 

 

[iii. The proceeds accruing to the Easement Holder (hereinafter “Easement 

Proceeds”), shall be further allocated between the Easement Holder and 

the Executory Interest Holder(s) based on the relative contribution of 

each of said parties towards the total purchase price/fair market 

value/total project value of the Easement as of the date of its execution, 

i.e. the Executory Interest Holder‘s share of the Easement Proceeds shall 

be ___% (based on its project contribution of $____), and the Easement 

Holder’s share shall be the balance, or ____% (based on its project 

contribution of $___).] 

 

Comment [TH8]: USE THIS 

ALTERNATIVE SUBSECT. i. IF 

LANDOWNER CANNOT CLAIM 

DEDUCTION (E.G. IS GOVT. OR 

NONPROFIT ENTITY) OR IS 

OTHERWISE CERTAIN WILL NOT BE 

OBTAINING IRS APPRAISAL, AS 

THIS TEXT DOES NOT MEET IRS 

DED. REQUIREMENTS 

Comment [TH9]: ADD THIS 

SUBSECTION iii. IF ONE OR MORE 

EXECUTORY INTEREST 

HOLDER(S) IS A PROJECT FUNDER 

REQUIRING RECOVERY OF 

INVESTMENT IN CASE OF 

EXTINGUISHMENT OR 

CONDEMNATION. 

Comment [TH10]: WHETHER TO 

ALLOCATE BASED ON C.E. FMV VS. 

PURCHASE PRICE VS. TOTAL 

PROJECT COST SHOULD BE 

ASSESSED CAREFULLY.  IN CASE 

OF BARGAIN SALE, E. HOLDER MAY 

NEED TO NEGOTIATE WITH 

LANDOWNER OVER WHO CLAIMS 

SHARE OF E. PROCEEDS 

ATTRIBUTABLE TO DONATED 

PORTION OF CE’S VALUE. 

WORDING HERE FAVORS E. 

HOLDER, I.E.SHARE ATTRIBUTABLE 

TO LANDOWNER’S DONATION IS 

ASSIGNED TO E. HOLDER. 
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iv.  Any increase in value attributable to improvements made after the date of 

this Easement shall accrue to that party which made the improvement(s). 

  
A. Use of Proceeds for Conservation Purposes.  The Easement Holder [and 

the Executory Interest Holder] shall use any proceeds received under the 

circumstances described in this Sect. 13 “Extinguishment & Condemnation” 

in a manner consistent with the conservation Purposes of this Easement. 

Comment [TH11]: ADD REF. TO ANY 

EXEC. INT. HOLDER AS PROJECT 

FUNDER NEEDING TO RECOVER 

INVESTMENT IN CASE OF 

EXTINGUISHMENT OR 

CONDEMNATION. 
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